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o ZRBINIFEEZRY  BRALRABERMEFZIFE FRBEF - FEARLTHZ
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Flik) o CPFRRESEHF) - 118 $22 238 ; A FREFHTC0RMAERBLREEMRERL
ZH[3]E[8]H s Ak BEF HTIVRMBERB AKX EEMRE AL F[19]2[25]& ; AXREFH
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216 : Descheneaux v. Canada (Attorney General), 2015 QCCS 3555. (hereinafter “Descheneaux” )

327 : Mclvor v. Canada (Registrar of Indian and Northern Affairs), 2009 BCCA 153. (hereinafter

“Mclvor” )

3£8 ! See Descheneaux, para. 1.
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Pl 2 55 MR B R P 2 A PR AS IS P AR T2
LG ZE| TR, (Double
Mother Rule, 1951-1985) HIRRH] » HEUE —1E
HZAEMCE R R R RAA - 2054t / Sy AL
REEAE195 1 FFEIM 2 il e  Rfhhs - HH:
RESTRIACRBVIH B2 RAF AR I IS IR E R S
o1 (BURBSRERHRFE R JRENR 222 ) - HEIEE
fitl / A2 1 kL e R IRER S 73 - 19

R RRE A ~ FOREBEB) e 20 Eh 5
Bl Ze ik m AN H 3 - DU S BRI AEZR B
FhikLovelaceZE!6 » FEE " IR | SEN L
B BARERBRIER A » AT HE NS ARER]
MHEHZFE®E (Canadian Charter of Rights and
Freedoms, 1982) ( MEEE) 4%tk - BN
PEREREOR - MR REMIC-3 1A
(1985)1 75 » AU IEENH 22 iy P B SaAR
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BR o 7RG8R S A RUE T B R R &
& AHEEES - 18

319 ! Indian Act, SC 1876, c 18.

3210 :

311
%12
313
3£14:
%15
316

317
318

185598

See Descheneaux, paras. 19-28; Mclvor, paras. 14-25; See also Brenda L. Gunn, Self-Determination
and Indigenous Women: Increasing Legitimacy through Inclusion, 26 Can. J. Women & L. 241,
244-249 (2014); Ian Peach, Section 15 of the Canadian Charter of Rights and Freedoms of the
Future of Federal Regulation of Indian Status, 45 U.B.C. L. Rev. 103, 105-108 (2012); Mary
Eberts, Mclvor: Justice Delayed-Again, 9 Indigenous L.J. 15, 17-26 (2010).

: See Descheneaux, para. 20; Eberts, supra note 10, at 21-22.
. Attorney General of Canada v. Lavell, [1974] S.CR. 1349.
: See Descheneaux, para. 20.

See Mclvor, para. 5.
See Descheneaux, para. 15; Mclvor, para. 23; Eberts, supra note 10, at 19-20.

: Sandra Lovelace v. Canada, Communication No. 24/1977: Canada 30/07/81, UN Doc. CCPR/C/13/

D/24/1977.
An Act to Amend the Indian Act, SC 1985, ¢ 27, s 4.

: See Sarah E. Hamill, Mclvor v Canada and the 2010 Amendments to the Indian Act: A Half-
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R) - ERIEE T KA - 75 AR
FAERSMERRE T — - R "3 2R
i, (second generation cut-off) - tHELE
A A MR E IR S R AR AR R
%5} o 19

(=) McIvorZH|ik(2009)52C-3¥EE
(2010)

C-31{LZE(1985) A 5 R PR EI Il 22 1k R
ARSI » EEMclvorZ AR e ElTith 4
RHIFHELE -

ek B 0 C-311RE(1985)TEM I L%
AR FEER T B, - BEAR
ISR S B RIRE RS 57 BRe(DE 5
26(2) G YIS » i L ACRHR AR
ERGSEERP-BRERS S - #
& » FTEER P2 53 B A M AR B A M R

D& % ¥ &%

B DURER IR RS AR T
HIRERITIRT - BUE S ZcryE | - 20

SR » C-31TAZE(1985)KIFT #5 1k A - 5]
2 TR | (residual discrimination) HY
I o TERTEAERT - IREET SRR
RE5-8ERe(DE5) MG RSSO
RE5ZIEEN L2 » JRiUS6()E 5y » 1F
HEAR R - W RE &4 2]
Hige(D& 5> » WAl EE RS HMEARG TR T
22 5 BABLAHEL - FERTIE A AT EL I E 2 5
PERSHSRIEI & 2 - BEAERTIE A AR ]
DR R R &4y - A IEEN# L L Rk
PSR AERE 57 - KL HEFZERS6(2) 5
Gy BT EIER A RS - IR T 208
IEIURR RS 5 - 21

McIvorZSR[URysk Fall{ENE - MRE = E R
ML PR B — 15 - 225 HSharon
Donna MclvorZ -+ (f&FrEEfE6(1)E53) Bl
H 5 FCharles Jacob GrismerdtAd: (MHHERS
6(2F57) KRR T IREISRERS 5
IHRRERRAR - FIRC-313EZ(1985) R 6 I E
EIERR SR ERE - UERETES

Hearted Remedy to Historical Injustice, 19 Const. F. 75, 77-78 (2011); Gwen Brodsky, Indian Act
Sex Discrimination: Enough Inquiry Already, Just Fix it, 28 Can. J. Women & L. 314, 316 (20186).
3219 : See Sebastien Grammond, Discrimination in the Rules of Indian Status and the Mclvor Case, 35

Queen's L.J. 421, 422 (2009).

2120 : See Mclvor, para. 8. ( “On its face, the current system makes no distinction on the basis of sex.

From April 17, 1985 on, no person gains or loses Indian status by reason of marriage. A child of

two Indians is an Indian. A child who has one Indian parent and one non-Indian parent is entitled

to status unless the Indian parent also had a non-Indian parent. In sum, the current legislation

does away with distinctions between men and women in terms of their rights to status upon

marriage, and in terms of their rights to transmit status to their children and grandchildren.” )

321 : See Grammond, supra note 19, at 423.
2122 : See Eberts, supra note 10, at 17, 27-29.
2£23 ' See Mclvor, paras. 35-46.
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FHHFERE (Supreme Court of British
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kb (Supreme Court of Canada) EX[H]
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EFRA R S Grismer e IR B SE 2 AHE
HEZHUS6(DE 7 AR T H 5 2c6(2) &
o+ RN TS AR ) AR R FRIE
BT B vk AT REE AR RO oAt T AR AR IEL
iy HRFhaE - 28

s AREEETEREFERBIE
ARZEJFAEFG3 A ¢ Stéphane Descheneauxdt4:
(PR —) ~ Susan Yanthazz: (NHER

£ 7)) KTammy YanthaZz 1 ( FFEJFZ
=) - ERNEEE  RERAEEN B
FIRZAEGHAZNFFHE (unjustified
discrimination) * J&fy AaMclvorZ AT A
Bl B FyMclvor AR AR B HHC-3 1A%
(2010)ARHGIESH © 29

J 45— B2t REE 1 9355 BLFEEl 3t 22
PRSI SRR G 47+ HAPBA H AR » LA
Je BLIEE 22 B RS IG0Y » AR S
43 0 C-313EZE(1985)4304% » HRHEEE(1)E
4y BEIEIEe () &5 » RS — MRS
43 HE|C-31EZ(2010) 454 - REHEUS
6(E45T » IS —IaHEIIT6()F 573 it
—KEH6(2)F 5 » HEAIEEIMZ 2o EREES
W ZIERR IR ERE 7« JRE—Fik -
QTSR S 17 R Hh Y ET 3 e ROk B3 22
HAZ - EARFEIRERAE T - MR TS 6(1) S
5 AMEZ6()E 57 » E A HACRHE R
SRR - KSR T B
EE#RZEERS S EE (Indian
identity) -+ AHERREIMZL I ME R HRA »
KBS BB il , ZZIRENS: -
B i E 2 R A A - Ay
54> ERAREEM B R - 30

3224
supra note 10, at 29-34.

: See Mclvor, paras. 123-151.

1 Id. para. 161.

3225
3126
27

Mclvor v. The Registrar, Indian and Northern Affairs Canada, 2007 BCSC 827. See also Eberts,

: Act to promote gender equity in Indian registration by responding to the Court of Appeal for

British Columbia decision in Mclvor v. Canada (Registrar of Indian and Northern Affairs), S.C.

2010, c. 18.
3128

: See Descheneaux, paras. 47-54; Martin J. Cannon, Race Matters: Sexism, Indigenous Sovereignty,

and Mclvor, 26 Can. J. Women & L. 23, 25-26 (2014).

329
3230

: See Descheneaux, para. 7.
1 Id. paras. 55-60.
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I Ze 551 B F A A+ e [R]A  4 £ B E 2
T ZZIBRENSR » {2 ik S 2Rk
Bl R R I R B 43 B AR A
EARGRA MREAAENES - K55
ARSI L - 3!

Bt A mEEbE 20 1558 H3HEH -
PEARZENIR S - ST S E R E
RE NS RBUR AR RERE BH H M A e 1
ZEEEHHRERSTEEHEY - HEE
o A E S R EI M 2 » DITHERIE S el
M2z 2 Je HAR RIS R R B 43 M
i HBEE b KE RO EZ R C-31
1EZ2(1985)% 2 »+ DABUEEIIE L - C-31k&

D& % ¥ &%

HEROIOIARTEEBIELIER - T 38
Ao il E P ek 0 EAMAE o 32iERR

e sy

B IR R e R B R GE B E 2R 15
ok - ALRFFITRAYBITAER 1818 H » av B e

FARETLENEIE - BEEBIEZ I -
NEBERRAAR R E — RS =~ =2 H58
%ﬁg 0 33

HRARZBERRE  MERBUFIAZE
FIPR R AR F3F - 2015410 H AR B
we  FTBURRE EERE] - ARG HEB)S- 3%
534 BRRFE ST Fe2lisr o —E ST R Ry TR ED
Mz kTP R ER A PR S R - B RE AR R
S R EES T =2 E T B A Y
o 201712 H 22 HAR » SERMIER
1951458 E HEH (1951 cut-off) #5r » HIRL
20198 H 15 HAR » BUNIEERE " EihZ
T AR B P BRI AN S B R
1SFEIRYL, © 35

= BERRIBASW
REFEAFE © (1DMclvorZ HIRE A 0%
ey R i E 2 ()R & 2B a E S A
(standing to act) ? () ANZEEAS T EL ket
FE 2 (WOEZHIF#E (discrimination)
5 2 (S)ZRIFHEE GG (justified) ? (6)iH
BRI TIE FyfaT 2

231 : Id. paras. 61-68.
3£32 : Id. paras. 8-10.
3133 : Id. paras. 228, 233, 243.

2234 : An Act to amend the Indian Act in response to the Superior Court of Quebec decision in

Descheneaux c. Canada (Procureur général), S.C. 2017, c. 25.

3235 : See Government of Canada, Eliminating known sex-based inequities in Indian registration, https://
www.sac-isc.gc.ca/eng/1467214955663/1572460311596. (last visited 2021/12/22)
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ZIFERE 3 AUG » W RGH RS 3 5% -+
EdMcIvorZEFI R & Grismer o422 B 43 » BLRE
e RARER - Buil < AERFHEE - B
C-31EZ(20 1 OBENTEMcIvorZE Al HilE] -
{HREC-313£55(1985)5 [# 2 B 43 » &b
I HERZMcIvor ZE IR Z HI R« 36

BRIt SFE(2) ~ (3) » AEHIIAE
MclvorZE IR AR » EhEER HATR » i
HERS NP FIMcIvorZE AT Fifig » €
HEAER AR - KA RERZWIR
B o STTEGAELE [FIMclvorZ2FITRE R - 5
MRS W Ry TEFAE 5 (Benefit
of the Law) * MEMUFHEEGFAERS S E
auayntgaEf] - HEME - RREREA
R AR R RS EARG  HIRER

(right to transmit Indian status to one's
child) - tEMTR R —HEF% - K— 7T
B ORI 2 ] DL A
MR ESE - 55— 5 - BoEARtERR
KARGIAISCALEE - AT DA AR RS 2 7
MHZ » R EEPEERRS - 38

BB FERA) ~ (B) 53T W EFES15
BREFITERE © T iR BEE LANTES -

AT A HE F A AT 5 PRk AUk AR BT
BT M R R A ] R R AAME R
FEARRAE  FE - 7 WA SRR
G BERReyEAL o REBIIREUE © TAEFE
FroRFEZ A B by - FE1F R SRR
FR# = > BHZRAIAFE A GHER EAATH
ooy RVEREREECEEERK » BBRIKE
1506 B 25 1 IR EET TR 2% » BN« BRFEL(4) -
SR 1 5 R FIET A SRR T - iR
RELARBREEL  EXEREE - H§
HEAFEG) - WS 1B H Y ~ TB - FIER
KRB ERENEFEREGHRIEE - B
BRI R TAERBMN R 1k T BB
Fiit & AT S B BARERR ], - 39

EhCRE RS 15 BB EFE - 2
EREBE - RE S (R P T Y 2 B g AT
(DR FIEFRE SN R T FE AR
(enumerated or analogous ground) [MiGiplF%
T EBGE FER 2 TAAe AN A
FREOERBE LA F BIAHEA
Blegit g Bug  &ifmELRE, - (@4
B L 2 75 (o A L R R A T T S AN ] 2
P25 B RIT AR KR T B & LJRA T A AL B
Bt @ e B Z M ey £ 5B 0 T A HE ]

3236 : See Descheneaux, paras. 76-89.
337 : Id. paras. 100-113.

2138 : Id. paras. 70-74.

3£39

! See Sonia Lawrence, Equality and Anti-discrimination: The Relationship between Government

Goals and Finding Discrimination in Section 15, in Peter Oliver, Patrick Macklem & Nathalie Des
Rosiers (eds.), THE OXFORD HANDBOOK OF THE CANADIAN CONSTITUTION 815, 818-819, New
York:Oxford University Press (2017). Y XXk * %% & 3¥F (2014) » (e KRS EE M A
AR EFHISHEHRZIIN AT EFEONBREERK LT C) B 2B X ELELZMA

X B1T7-4478 -
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E3E  AREE AR, 40

ST FRFHRA4) » BT RIS — RS
T ZEEEEHS (comparator group) 41
BB« S —RHEH AR R R
o ZREEGE MR SRR RS
ZHUF FRAE B - BRI R T B
" ENM 2 Ao R AR R R B 438 ]
FHER R E 3 2 B e H AR AL NRIESE R
BB | ZAIREN RIS A AR
i o SEkR AR R o B R NER BT
2~ BT HUS S REFI B - 2B
» iHACRHER & 3 RE T JRYIEDIR - 42

HREEREN TR EE - AEAR
5 [t EERE K R AR L AR ER I B A 2
AFERE MR T HHER RS Ad
A e ERBRERR S L - Ee T EESE T
UJH&E K |, (pressing and substantial) * HZK
& T B Bl H rY By B AR ZH R & BB R A
(proportionality test) - 8B 3IHKJH
A B EEE AR AR ~ FRERVIME
& HIWESZ S ERIRER R o 43

S Ll FE6(S) - TEEHRYTITH - R
MclvorZEFITR B B PR PelE A MRS IS < B
REF] > vl TBYJHEK , ZAEHW

SIS - PRI R R - HRRIZH
FR o AHETFETH » B2 FEMclvor FEHITR
B BEARFHESE —REE T =28
Sy - FFHRE R/ NFEE o 40

ERFEE6) » FHNC-311EZF(1985) 438 =
SEMB0FZA » BRGIER A LSRRI
I » & RAEE BT M B - AT
BEHAZHBEREHE - NEEEEE R AR
AR AR TS - GG T B ey 1 8 H IR
3 - 46

- FFEmERARET

»

— » REFIRBIBUT

TEMNE AR R & 73 B IR b B AE
Bk - BREIH L R KBS e Ag 15
& - HRAAE T BN 2ot R AR AR, Bl T ED
ML M e HA A M - AP AE— S
T~ AL ~ SREETERYE P22 5 - EEC-31
FEE(1985)EEERR T T R, R T E
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2240 : See Descheneaux, paras. 115-119 ( “(1) Does the law create a distinction based on an enumerated

or analogous ground? (2) Does the distinction create a disadvantage by perpetuating prejudice or

stereotyping?” )
3%41 : Id. paras. 139, 163.
342 ' Id. paras. 135-173.
3243 : Id. paras. 174-177.
3x44 : Id. paras. 178-196.
345 t Id. paras. 197-214.
%46 : Id. paras. 219-233.
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3£54 : See Grammond, supra note 19, at 424-42; Bernard Duhaime & Josee-Anne Riverin, Double

Discrimination and Equality Rights of Indigenous Women in Quebec, 65 U. Miami L. Rev. 903,

913-916 (2011).

2155 : See Peach, supra note 10, at 140-144. (iE#H L K BUFKE T KPR A WRAERRALE B 4T

/k‘iﬁ'ﬁkﬁ (%’ /\”\7%’)

185107



