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219 : Rita Coco, Antitrust Liability for Refusal to License Intellectual Property: A Comparative Analysis
and the International Setting, 12 MARQ. INTELL. PrRoP. L. REV. 1, 10 (2008).
3210 : Id; See also Valentine Korah, The Interface Between Intellectual Property and Antitrust: The
European Experience, 69 ANTITRUST L.J. 801, 803-04 (2001).

211 : Rita Coco, supra note 9, at 11.

4R3R /62



AT RE S (R E B BRI R - — P B
R FERE S T 2 )2 B G T HE ~ SRR~ &
e ~ RS S R R FHECAELF] -
BLSE AR R R i R B (R
TR RENE R -

W ER P B A 5 — TR 0 R B S B o B
TS 5 3G YIRS - R W E g
BOMEREE R IL B A E P E A TR
P ) —E 4 MagillZE RRIMSZ B IR
S RAGER M i o S B TR BIIRRE
AR R O Eh o — Al Ry TN
SEAERB I ME M AT A A S S AT R T
ik RS o 10 BRI R B
B AFIEERE T o FEIMSEEFIERZ RA
B » BB TR E B MicrosottZ 1 6/E IR » 1L
2P [ A T L B e P iy o BB —— BN ER
— SRR B e TR AR B3 TE R

ot T 555 R Y 550 3 2 W T DR B I - R
Microsof tHEABIERR (it FHA MR AN A 5*
HE e T ANTEERy ;17

HAEVolvoZ!8 ~ RenaultF !9 » MagillZ20k,
IMSZE2 VA » REA] DAR A H HE AR 152 RE
A B R & MEERFELUT T HISMED
(Exceptional Circumstances) Ff » Jr ek
21 ST B ERE R E AR5
ANFTEGRAY 5 2 ~ TEAERAEZAG IR - HERRKGH
i85 AT 5 3 ~ AR R IR B
i 5 4 TR SRR R BN B T
RZFEMHER22 o MicrosoftZHII SRR EH K
A HE (Incentive Balance Test) » FiRJHE
b ~ i EARAR R RS R T S R e s
E SN2 Y g g s - SR AN
A28 - AR REE N 2 e S SE AT X
B T T 5 2 KA S A B4 e BT s[RI Y

3212 1 Id. at 19.
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Re 1 PR AL 3% B 4 36
B EF) - 15%18 - %367 -
314 : Rita Coco, supra note 9, at 17.

4 RAI3LE (2007) » ABSEZEIEHRB BHFTHEE) » (MFxR

2215 : RTE and ITP v. Commission, ECLEEU:C:1995:98, para. 56; IMS Health GmbH & Co. OHG v. NDC
Health GmbH & Co. KG, ECLLEU:C:2004:257, para. 52.
3216 : Case COMP/C-3/37.792 Microsoft, C(2004) 900 final; Microsoft Corp. v. Commission,

ECLLEU:T:2007:289.

2217 : Microsoft, ECLLEU:T:2007:289 at paras. 381, 428.
3218 : AB Volvo v. Erik Veng (UK) Ltd., ECLEEU:C:1988:477.
3219 : CICRA and Maxicar v. Renault, ECLLEU:C:1988:472.

2220 : Magill, ECLLEU:C:1995:98.
321 : IMS, ECLLEU:C:2004:257.
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: Claudia Schmidt and Wolfgang Kerber, Microsoft, Refusal to License Intellectual Property Rights,

and the Incentives Balance Test of the EU Commission (November 8, 2008), 7-8, available at
SSRN:

https://ssrn.com/abstract=1297939 (last visited Jun. 25, 2021).

Rita Coco, supra note 9, at 26.

: Verizon Commc'ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 411 (2004).
: Rita Coco, supra note 9, at 26.

1 1d. at 34.

1 Id. at 26; United States v. Colgate & Co., 250 U.S. 300, 307 (1919).

2329

Image Technical Servs, Inc. v. Eastman Kodak Co., 125 F.3d 1195, 1218 (9th Cir. 1997).

: Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 608 (1985); Trinko, 540 U.S. at

409; See also Rita Coco, supra note 9, at 28.

: See Simon Genevaz, Against Immunity for Unilateral Refusal to Deal in Intellectual Property: Why

Antitrust Law Should Not Distinguish between IP and Other Property Rights, 19 BERKELEY TECH.
L.J. 741, 771 (2004).

: CSU, L.L.C. et al. v. Xerox Corp., 203 F.3d 1322, 1327-28 (Fed. Cir. 2000).
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2133 : Rita Coco, supra note 9, at 20.

2134 : Abbott B. Lipsky, Jr., & J. Gregory Sidak, Essential Facilities, 51 STAN. L. REv. 1187, 1219
(1999).

3135 : Id; See also Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, Unilateral Refusal to License
in the US, in ANTITRUST, PATENTS AND COPYRIGHT: EU AND US PERSPECTIVES 20 (Francois Lévé
que & Howard Shelanski eds. 2005).

336 2 FrM—> (=) -

2137 : Derek Ridyard, Compulsory access under EC competition law - a new doctrine of ‘convenient
facilities” and the case for price regulation, E.CLR. 2004, 25(11), 673 (2004). # 3 .&Microsoft
B FBAR AN R I BRI 3 LA 5 F 3 IRAGSEMT 3 4 Simonetta Vezzoso, The
incentives balance test in the EU Microsoft case: a pro-innovation ‘economics-based” approach?,
E.CL.R. 2006, 27(7), 382-90 (2006).

3£38 : Michael A. Carrier, Unraveling the Patent-Antitrust Paradox, 150 U. PA. L. REV. 761, 800
(2002).

3239 : Simon Genevaz, supra note 31, at 762, 765-66, 783-84.

3240 : U.S. DEPT OF JUSTICE & FED. TRADE COMMN, ANTITRUST ENFORCEMENT AND INTELLECTUAL
PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION 5 (2007).
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3341 K L Esh b ¥ F /7€ 3 —See Haris Apostolopoulos, Refusal-to-Deal Cases of IP Rights in the
Aftermarket of US and EU Law: Convergence of Both Law Systems through Speaking the Same
Language of Law and Economics, 5 DEPAUL BUS. & CoMmM. L.J. 237, 251-61 (2007); Michael A.
Carrier, supra note 38, at 816-40; Simon Genevaz, supra note 31, at 770-82.
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BHATHER PR LR AAEFEER S HAZHRLHRA 49K EH [US. DEPT OF JUSTICE & FED.
TRADE COMMN, ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL PROPERTY 16-17
(2017).] -

3543 F AL R B A Ak R AR AR TR o MR M P9 AR AR AR R B AN B R A
S REFZE (2021) » Gt AR EEBEATE — R EIE R EERZ LERERIEFAE
#Ae) o (RAFEF) - 448 F1118 - KAdy > AR SR EORYT L TG EEe T
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BMZAEX » MHZPAR R Z A » JoAF 5 BWTO5 38 A AR PT1E A TRIPS $ 134% + %3042
%% [Joseph Straus, Design protection for spare parts gone in Europe? Proposed changes to the
EC Directive: The Commission's mandate and its doubtful execution, ELP.R. 2005, 27(11), 391,
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JRERANIE —Fm B 0 SR REFI A E i B (Utilitarianism) {ERyIEETEEEES! © BRI -

3244 1 BI3LF (2015) » (AMEE bk R AL F ke RIEAM) » F11E » #7924k o See also JOSEF
DREXL, Is There A ‘More Economical Approach' to Intellectual Property and Competition Law?,
in RESEARCH HANDBOOK ON INTELLECTUAL PROPERTY AND COMPETITION LAW 27, 35-36, 52-53
(2008).

345 : Thomas Cheng, Putting Innovation Incentives Back in the Patent-Antitrust Interface, 11 Nw. J.
TECH. & INTELL. PROP. 385, 391 (2013).

3£46 : Id. at 387.

2x47 : Id,; See e.g. Xerox, 203 F.3d at 1322.

348 : Thomas Cheng, supra note 45, at 387, 398; See also Matthias Lamping, Refusal to License as An
Abuse of Market Dominance from Commercial Solvents to Microsoft (Feb. 6, 2015), 26, available
at SSRN:
https://ssrn.com/abstract=2561361 (last visited May 26, 2021).

3249 : Simon Genevaz, supra note 31, at 746. See also Cont'l Paper Bag Co. v. E. Paper Bag Co., 210 U.S.
405, 425 (1908); Matthias Lamping, supra note 48, at 22-23.

250 : Simon Genevaz, supra note 31, at 754.

251 : Alan Devlin & Neel Sukhatme, Self-Realizing Inventions and the Utilitarian Foundation of Patent
Law, 51 WM. & MARY L. REV. 897, 897, 910-13 (2009); Dan L. Burk & Mark A. Lemley, Policy
Levers in Patent Law, 89 VA. L. REV. 1575, 1580, 1597 (2003).
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3252 : See Thomas Cheng, supra note 45, at 408-09; Daniel A. Crane, Intellectual Liability, 88 TEX. L.
REV. 253, 254 (2009); JAMES BESSEN & MICHAEL J. MEURER, PATENT FAILURE: HOW JUDGES,
BUREAUCRATS, AND LAWYERS PUT INNOVATORS AT RISK 33-34 (2008).

: Thomas Cheng, supra note 45, at 409; MICHELE BOLDRIN & DAVID K. LEVINE, AGAINST

INTELLECTUAL MONOPOLY 128 (2008); Daniel A. Crane, supra note 52, at 299.

Thomas Cheng, supra note 45, at 410.

3253

3154 :

355 ¢ WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY
LAW 300 (2003).

256 : Thomas Cheng, supra note 45, at 405.

3E57 1 Id. at 401-02.

3158 : ALEXANDRA ZABY, THE DECISION TO PATENT 30 (2010).

2£59 : Thomas Cheng, supra note 45, at 403; JAMES BESSEN & MICHAEL J. MEURER, supra note 52, at 98.

3260 : ZvI GRILICHES, ARIEL PAKES & BRONWYN H. HALL, The Value of Patents as Indicators of Inventive
Activity, in ECONOMIC POLICY AND TECHNICAL PERFORMANCE 120 (1987); see also JAMES BESSEN &
MICHAEL J. MEURER, supra note 52, at 113 (total patent value is 9-18 percent of the value of the
corresponding R&D investment).

261

3162

: Thomas Cheng, supra note 45, at 403.
1 Id. at 406.
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