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34 BNV BIEF R EZ U 0 FRERED (2016) 0 (TREEM ) MLSERBHREYPI—K
EHHFERIOAFE LR FH339RMEHRA) » (2EER) - 20580 807 -

215 : See, eg, Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the protection of undisclosed know-how and business information (trade secrets) against their
unlawful acquisition, use and disclosure, art. 5, 2016 O.J. (L 157) 1, 11 [hereinafter Directive (EU)
2016/943]; 18 U.S.C. §1836.

316 : See, eg., Peter S. Menell, Tailoring a Public Policy Exception to Trade Secret Protection, 105(1)
CALIF. L. REV. 1 (2017); Deepa Varadarajan, Trade Secret Fair Use, 83(3) FOrRDHAM L. REV. 1401
(2014); David S. Levine, The People's Trade Secrets?, 18 MICH. TELECOMM. TECH. L. REV. 61
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(2011); Pamela Samuelson, Principles for Resolving Conflicts Between Trade Secrets and the First
Amendment, 58(4)HASTINGS L.J. 777 (2007); David S. Levine, Secrecy and Unaccountability: Trade
Secrets in Our Public Infrastructure, 59 FLA. L. REV. 135 (2007).
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2210 : Varadarajan, supra note 6, at 1406-08.

11 B4 ATIEET 0 $162-6978 -
312 Bk $159F ©
313 Bk $15961F o

3214 : B k30 $252-648 o

3£15 : Varadarajan, supra note 6, at 1411-12.
216 ¢ HH4EF 0 ArdEEET 0 ALT1R o

2:£17 : Varadarajan, supra note 6, at 1412.
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3218 : Id. at 1420-21.

3219 : Id. at 1428-29. A KA & £ B A £ RAF BT S S22 A e K28 - A RN BHRARRYE
7] 0 2 RREW (2021) » (EEH T@ILHER X KRBERALE0 >4 » (FEURAHEA

Fl) > 27180 > 5477 -
220 : Varadarajan, supra note 6, at 1432-33.

21 1 1d. at 1434. FRBAEFE 58~ F—A 5 (=) K-

2122 : Menell, supra note 6, at 9.
%23 : Id. at 6-7.
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3225 ¢
26
27

Menell, supra note 6, at 8.
1 1d. 45-60.

at 18 U.S.C. §1836 (2012)).
328 ¢

: Defend Trade Secrets Act of 2016, Pub. L. No. 114-153, 130 Stat. 376, 381 (codified as amended

18 U.S.C. §1833. “.. (b)IMMUNITY FROM LIABILITY FOR CONFIDENTIAL DISCLOSURE OF A TRADE

SECRET TO THE GOVERNMENT OR IN A COURT FILING.—(1)Immunity.—An individual shall not be

held criminally or civilly liable under any Federal or State trade secret law for the disclosure of a

trade secret that—(A)is made—(i)in confidence to a Federal, State, or local government official,

either directly or indirectly, or to an attorney; and (ii)solely for the purpose of reporting or

investigating a suspected violation of law; ..”

3229 : See 18 U.S.C. §1833(b)(2)-(3).
3230 @ BUR A MABIE S 145
3231 BUR A AN BEH S
3132 : Varadarajan, supra note 6, at 1444.
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2138 : Levine, supra note 6, at 137.
339 : Id. at 139-40.
3240 : Id. at 138.
3241 : Id. at 177-87.
3£42 : Id. at 187-93.
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A8 §E L1z 24 LR F) ik o See Samuelson, supra note 6, at 779.
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Id. at 811.

2146 : Samuelson, supra note 6, at 846.
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250 : Varadarajan, supra note 6, at 1441.
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351 : 18 U.S.C. §1833.

352 : Directive (EU) 2016/943, art. 5. “Member States shall ensure that an application for the
measures, procedures and remedies provided for in this Directive is dismissed where the alleged
acquisition, use or disclosure of the trade secret was carried out in any of the following cases: (a)
for exercising the right to freedom of expression and information as set out in the Charter,
including respect for the freedom and pluralism of the media; (b)for revealing misconduct,
wrongdoing or illegal activity, provided that the respondent acted for the purpose of protecting
the general public interest; (c)disclosure by workers to their representatives as part of the
legitimate exercise by those representatives of their functions in accordance with Union or
national law, provided that such disclosure was necessary for that exercise; (d)for the purpose of
protecting a legitimate interest recognised by Union or national law.”

2153 : Directive (EU) 2016/943, art. 1.3. “Nothing in this Directive shall be understood to offer any
ground for restricting the mobility of employees. ...

2154 : Gert Wirtenberger, Protection of Trade Secrets and Know-How in the European Union: the EU
Trade Secrets Directive (EU) 2019/943, IP-IURISDICTIO (Aug. 20, 2019),
https://ip-iurisdictio.org/protection-of-trade-secrets-and-know-how-in-the-european-union-the-eu-
trade-secrets-directive-eu-2019-943/# ftn4d
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%56 : Varadarajan, supra note 6, at 1448.
257 1 Id.

3258 1 Id. at 1449-50.

3£59 : Id. at 1450.

3160

: See generally Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and

Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089 (1972).

3261 :
362

BEREFEIOEEA S FREY (=) -

: Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 476 (1974). “[Bly starting with the known

product and working backward to divine the process which aided in its development or

manufacture.”
2163 :
TR EH] ik o
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364 E A E R EARI055F A A L5 FETIRMEH 5k o
365 : Pamela Samuelson & Suzanne Scotchmer, The Law and Economics of Reverse Engineering, 111

YALE L.J. 1575, 1662 (2002).

32266 @ P44 - ATIHET 0 $£12-16 8 ; Varadarajan, supra note 6, at 1420 - £ BB x5 k%A
Kewanee Oil Co. v. Bicron Corp. 43§80 “Trade secret law promotes the sharing of knowledge,

and the efficient operation of industry; it permits the individual inventor to reap the rewards of

his labor by contracting with a company large enough to develop and exploit it.” See Kewanee

Oil Co. v. Bicron Corp., supra note 62, at 493.

3267 : Samuelson & Scotchmer, supra note 65, at 1585; Gintaré Surblyté, Enhancing TRIPS: Trade
Secrets and Reverse Engineering, in TRIPS PLUS 20: FROM TRADE RULES TO MARKET PRINCIPLES
725, 727 (2016). A M T2 K 09 3R R TARM EEHE R e 0 £ LBHE (2000) 0 (CERGAR
AERIAEGEMENZIRG —RIWFEHRELE TR B2E) » (FEHAH) 198 F1
' &3 (2008) » (TR RRTEZAAMYEM ALK - (Bokdgr) 01

> %558 -

3268 : Samuelson & Scotchmer, supra note 65, at 1662.

3269 1 Id. at 1588.

370 1d. RBHEAECTE I MIEFRRE B mAFBES > R R THRTURA  HERLT

AETRGRE -

3271 : Richard A. Epstein, Richard Epstein: Reverse Engineering, FIN. TIMES (Oct. 7, 2005),
https://www.ft.com/content/89637442-3681-11da-bedc-00000e2511c8.
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: Directive (EU) 2016/943, art. 3.1.
when the trade secret is obtained by any of the following means: .. ;
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#e %3k (know-how )
MRS ERE T AR E )

» Ik £ A% (trade secret)

# % % (confidential information) % M E » E e # £ M4FT N BEA F)"r
> See, e.g., Surblyte, supra note 67, at 740.
“The acquisition of a trade secret shall be considered lawful
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lawfully in the possession of the acquirer of the information who is free from any legally valid
duty to limit the acquisition of the trade secret; ..”

3192 : Directive (EU) 2016/943, pmbl. para. 16. “Reverse engineering of a lawfully acquired product
should be considered as a lawful means of acquiring information” ; Proposal for a DIRECTIVE OF
THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the protection of undisclosed know-
how and business information (trade secrets) against their unlawful acquisition, use and
disclosure, EXPLANATORY MEMORANDUM, /¥ COM/2013/0813 final-2013/0402
(COD)*/ “Article 4 expressly clarifies that independent discovery and reverse engineering are
legitimate means of acquiring information” .

3293 : Jan-Diederik Lindemans, Reverse Engineering of Trade Secrets: An Important Issue You Should
Consider When Setting Up Your Innovation Protection Strategy, CROWELL & MORING (Apr. 30,
2021),
https://www.crowelltradesecretstrends.com/2021/04/reverse-engineering-of-trade-secrets-an-
important-issue-you-should-consider-when-setting-up-your-innovation-protection-strategy/;
Directive (EU) 2016/943, art. 4.2. “The acquisition of a trade secret without the consent of the
trade secret holder shall be considered unlawful, whenever carried out by: .. ; (b)any other
conduct which, under the circumstances, is considered contrary to honest commercial practices.”

3£94 : Lindemans, supra note 93; Directive (EU) 2016/943, art. 4.4. “The acquisition, use or disclosure
of a trade secret shall also be considered unlawful whenever a person, at the time of the
acquisition, use or disclosure, knew or ought, under the circumstances, to have known that the
trade secret had been obtained directly or indirectly from another person who was using or
disclosing the trade secret unlawfully within the meaning of paragraph 3.”

2195 : Surblyté, supra note 67, at 741.

2296 : Mars UK Ltd v. Teknowledge Ltd., [2000] F.S.R. 138.

3£97 : Id. at 149.

3298 1 [d. at 151.

2299 : Samuelson & Scotchmer, supra note 65, at 1583.
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Trade Secrets Act, UNIF. L. COMMN,
https//www.uniformlaws.org/committees/community-home?CommunityKey=3a2538fb-e030-
4e2d-a9e2-90373dc05792 (last visited Dec. 27, 2022).

: UNIF. TRADE SECRETS ACT 81 cmt. 2 (amended 1985), 14 U.L.A. 437, 438 (1990). “--Proper
means include: ... ; 2. Discovery by ‘reverse engineering” , that is, by starting with the known
product and working backward to find the method by which it was developed. The acquisition
of the known product must, of course, also be by a fair and honest means, such as purchase of
the item on the open market for reverse engineering to be lawful; ...”

: Economic Espionage Act of 1996, Pub. L. No. 104-294, 110 Stat. 3488 (codified at 18 U.S.C.
§ §1831-1839 (Supp. V 1999)).

Craig L. Uhrich, The Economic Espionage Act—Reverse Engineering and the Intellectual

Property Public Policy, 7 MICH. TELECOMM. TECH. L. REV. 147, 186-87 (2001).

18 U.S.C. §1839. “.. (6)the term “improper means’ —(A)includes theft, bribery,

misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage

through electronic or other means; and (B)does not include reverse engineering, independent
derivation, or any other lawful means of acquisition; and ..."

1 Is “Reverse Engineering” Misappropriation of Trade Secrets?, FISH & RICHARDSON (July 30,

2020),

https://www.fr.com/reverse-engineering-misappropriation-trade-secrets/.
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22111 : Samuelson & Scotchmer, supra note 65, at 1596.
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