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A GBS TG B o F A M BORE T
BURREEBIIMAK - 7 PEERERGER - "l

k RXAEF A% R IR EHEPTEM / ik RBStirling K BE2 ML BB EREHIE S P
ERBARDTHRA  FEFHE MR GTHFRA
2] : De Enterria, J.G, “The Role of Public Policy in International Commercial Arbitration” , (1990),
Law and Policy in International Business, Volume 21, p401.

22 ! Lew, Julian D.M., Applicable Law in International Commercial Arbitration: A Study in Commercial

Arbitration Awards, 1978, p532.

323 : Federal Tribunal, Switzerland, 10 October 2011, Decision 5A_427/2011.
214 : Traxys Europe S.A. v. Balaji Coke Industry Pvt Ltd., Federal Court, Australia, 23 March 2012,

[2012]FCA 276.
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HRZMPEAIBAA ATRA B R IE RS BRI » BRI LA R - #E

FHTEZE » JRFE » FAhE AR T AR - BIAEARRREHATE THYEES ~ A8

B o SHENTH R E MPEERE - AT iR A RBEE R A A LR
RARRE R RSB TR E A E A M TR A IREORIY E E e RIRE KH

A7 selE iRy “BAREGSE - Rl MR HE RSB RS 1 R e R

T ERI A B B RA > 3 AR TERE SR -

T RBIZASTH ~ BUANRARGIRERIERE" - 7

ol BARBORESRER TEMEREAE & - (BPIAK) HAHESRER

EHARE L REAEE SRS BY3ZI5

Al e s 8 o FHNAHECRITEES A AR AT

PEE - Mt Ry UL IR A e “BIREASLBGRT SER RS - L
F o —BARESE - RSN ATEE SN fzekil - JRENE —TEAMEE K T B
ElfafpE -7 0 HAKIH - F A G HEEA - 1219584 A

IS > ABORERPREGH TR R AEEEOFBUE © B KRR
EEIEHEENACEER - REMEKE TR EERRE - BBALYIEE—%
%T BIZ AR~ FARRA] ~ &~ I JMSIERE M AE CRRE BT ¢ (b)KFEEL

BB o mHBKE T —BZBC AT H BT R e 1T 2 A SR R

35 : Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 019/05, 28 November 2005.

2£6 : Ansell S.A. v. 000 MedBusinessService-2000, Highest Arbitrazh Court, Russian Federation, Ruling
No. VAS8786/10, 3 Aug. 2010.

327 : Presidium of the Highest Arbitrazh Court, Russian Federation, (Feb. 2013), Information Letter No.
26.

3£8 : Egerton v. Brownlow 10 E.R. 359; (1853) 4 H.L. Cas.1.

3%9 : Richardson v. Mellish (1824) 2 Bingham 229; 130 E.R. 294.

310 : RAI ,SULBHA, “How Do Or Should Arbitrators Deal With Domestic Public Policy Or Regulatory
Issues. Does It Affect Arbitrability ?° , (2009), Desh International Law; University of
Washington, p32.

211 : Javier Garcia De Enterria, The Role ofPublic Policy in International Commercial Arbitration,
(1990), AI ,SULBHA, “How Do Or Should Arbitrators Deal With Domestic Public Policy Or
Regulatory Issues. Does It Affect Arbitrability 27 , (2009), Desh International Law; University of
Washington, p32.

3112 : Harmathy, Attila, “New Experiences of International Arbitration” , (2007), Electronic Journal of

Comparative Law, Netherlands Comparative Law Association, Volume 11.3, p12, (http://www.ejcl.
org/113/article113-11.pdf), access on 9 July 2009.
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19274 (HIWIELAKI) 5 1ERER 2 ()7
E A AHERER DR DAHEH i i o 19274F
(HWILAR) BRFE2HEOFME @ "an
award will be enforced if “the recognition or
enforcement of the award is not contrary to the
public policy or to the principles of the law of
the country in which it is sought to be relied
upon.” 4T (REEKIAKT) ZRILIBEER2IH DR
RUE -

arbitral award may also be refused, if the

6. . .
Recognition and enforcement of an

competent authority in the country where
recognition and enforcement is sought finds that:
the award would be contrary to the public policy
of that country.” SHA19274 (HRAEA
#1) HPZE “the public policy or to the

D =

K i
RINKT) R T “the public policy of that
country.” o BHAR » FIEBUE Z YA HIEA
ANE] » JRED CRERTZHT ) 388 FH [ A S
WAz o HAN > “public policy” R HIEE
AREFA “the principles of the law of the
country,” E"Jﬁﬁﬁ%ﬁ il <<$ﬂ%‘ {L}ff\"ﬁ) Eﬁ‘ﬁjf
MEET “the principles of the law of the
country,” HJRIZ - —SEELE Wy - (HEAY
KD SR 5E G AR B (v P B 5 S I %
INFEBORIR - ZRFE R TR AT Bl B
BRATSEAR /KRBT - R EERE LEX
MR 3 32 B3 A BB N R BRI V285 » 16 (fE
k) 36RO GDE S (19965 Tk
%) BAEBEURIE - 17

CHHIAKT) ZRBMEE 1 IEFHY T 53k nTHEAE
AR BRI T (R FIBT B D - & ok 2
DA EEE N HREE - fEE8 2085 DA SR a

principles of the law of the country”

2£13 : Art.v.2(b) of the New York Convention provides that “The recognition or enforcement of the
award would be contrary to the public policy of that country.”

2214 : Art1.2(e) of the Geneva Convention provides that “the recognition or enforcement of the award
is not contrary to the public policy or to the principles of the law of the country in which it is
sought to be relied upon.”

2215 : Art.v2(b) of the New York Convention provides that “Recognition and enforcement of an arbitral
award may also be refused, if the competent authority in the country where recognition and
enforcement is sought finds that: the award would be contrary to the public policy of that
country.”

2216 : Consorts Ury v. S.A. des Galeries Lafayette, Cass. 2e civ., Apr. 13, 1972, JCP, Edn G., Pt. II, No.
17,189 (1972) Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard
Gaillard Goldman on International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999,
p996. This case had originated from a domestic arbitration.

3217 : UNCITRAL Model Law on International Commercial Arbitration, U.N. Doc. A/40/17, Annex I,
adopted by the United Nations Commission on International Trade Law on June 21, 1985, 24 1.
L.M. 1302 (1985) [hereinafter “UNCITRAL Model Law” . Article 28(2) provides that where the
parties did not designate the applicable law, “the arbitral tribunal shall apply the law determined
by the conflict of laws rules which it considers applicable.” This would require reference to
choice-of-law rules. In contrast, the International Chamber of Commerce Rules of Arbitration,
January 1, 1998 [hereinafter “ICC Rules” ] stipulate in Article 17(1) that in the absence of an

7



B #

i I

FIHA A PEAE R A BRI HEL R - A
[FIRE - 38 W fIE 2 O P T AP R IR
(Ui Tl iR e i SESEE (S Rt N T o)
AR TR B R E R 52 - IEE B AR
MR - AURAESTHRZE P E X
IEEERFNEE - EHE ARG PR AENE
IS IE R P s EH S SRR Bt AE BT (kA
7 - A S ACRIE AR R - B RE
ET DUGE SR E 2 R Ry FH TR AE T F i sk
17 BB ER I ERE A GER A L
IREVHEEIA T DIl R AR - 5 000 - iR
B¢ R DUE S BOR T P R TEAE KRBT BT T
ECFIETEY - XL - RBefE B A FEBORR
W b e ] DLE A B FR S SRR R - B
FL#% LIGE S FEBOR R R TR R B T A B
SRR 15 ER 1 T B R 2R L T2 AT B
1T - BB LA R MG BT &R
HATITIH - E A SRPORES - EEFED
AR

—  FERBENTPEE

FLE SRR IR MRETE M - TR
—EN A HRBORBGET TR C BEEANE - H
[ FE B R 2 5 15 AR 3 HI T A ik T
—HERPAIAIRSE o EEE - B KB RL

0y~ B ERETFFE o AR - 1
fEMitsubishi Motors Corp. V. Soler Chrysler-
SR B R AR R ST
PR RAEBIER R B B Al b - 35—
ARREERRM - f£ FRUBER AR 2 H
FH T B AR TR e TR E /2 75 AT B T BB RE fth oA
TIRF - kg m DU A BOR < BE FH DA
FEEARRNIERITT Ry » 5 - BLAIERFENT 1
WIBEGE SOE R PURHEE - SR EGER A 3t
BRI Ay —H 57 -

Plymouth, Inc.—% >

— -~ BHBEE R E1®E (manifest disregard

of law)

FLIERH - HA7 vk HEER R ATE
A HI BT A RER o b —ZE i AE— e 5 4
R Ry e A A TR — 57 - MEAE RIS
FE R a2 0 R AR o 191
Wilko v. Swan—%¢HH » 202 B i mkbeAr H F
DR S AR N EE ER R A S5 3R 2 5 E 2 Ik
LRI & - A O B E PR KRR
E 7 R HEE ORI AT DU R i
NHBERRYBRH - (HIEBE LU E f B E AR HE
B A A A BB - JRENE e AW
T 38 48 BES vl A BE A sl A I R R IR B
HITE DL N AR B SGE ROGE AR - A

agreement between the parties as to the applicable law “the Arbitral Tribunal shall apply the

rules of law which it determines to be appropriate.” This would enable arbitrators to directly

select the applicable law, by-passing choice-of-law rules. Section 103(3) of the Geneva
Convention awards are governed by s. 99 of the 1996 Act and Part II of the Arbitration Act
1950 including Section 37, which provides that “enforcement thereof must not be contrary to

the public policy or the law of England.”
3218 :(1985) 24 ILM, p1064.

3219 : Shearson/American Express v. McMahon, 482 U.S. 220 (1987),P224.

3220 : U. S. 427(1953). P346.
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2221 : First Options of Chicago, Inc. v. Kaplan, 514 U.S. (1995), P. 938.
3222 : Robertand Carbonneau, The French Law of Arbitration (1982), I, pp.3-5.
3223 1 S. A. Tradax Export v. S. P. a Carapelli, Judgement of 22 October 1976, in YCA VolIII (1978),

P279 (Italy No.18.).

3224 : Denis Coakley Ltd. V. Ste. Michel Reverdy, Judgement of 23 July 1981, in YCA Vol. IX (1984),
p.400 (France No.6); the Judgement of a Hamburg Court of 27 July 1978, in YCA Vol. IV (1979),

p.266 (FR. Germany No.18.).

3225 : The Judgement of 13 August 1979, YCA Vol. VI (1981), p.237 (Sweden No.1).

2126 : Pryles, Michael,
Arbitration, Volume 24, No.1, p2.

“Reflections on Transnational Public Policy”

, (2007), Journal of International
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AT AR LG 7 298K - FERBIE Y
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MFETHELE - Wk b & & B0 - FRBIR
201 1471 HEIEBIRE B RS (k2 Vi
WA RS H 1 HfET + #re9EB SRS
15065 AIE » [RIFRF 3 [ A frh ik B IR e 2k
LRI o SOMIUIBRI S L IR BIR R A > B
SRR © 31

BUR § » SR AE <A BIT - Zn]
DIEERAY » 5340 > 21504168108« “BIREH
BRE P AER B I PRI m] #2255 1502

FBIEBTIL A IL BRI W E ] R g
FZB ByParsons &Whittemore Overseas Inc.
v. RAKTA » 32 Z BT FE FParsons &

227 : Seriki, Hakeem, “Enforcement of Foreign Arbitral Awards and Public Policy-a Note of Caution” ,
(2000), The Arbitration and Dispute Resolution Law Journal, Volume 9, p196.

3228 1 Art. 1502(5) of FRENCH CODE OF CIVIL PROCEDURE provides that “Appeal of a court decision
granting recognition or enforcement is only available on the following grounds: ---5. if
recognition or enforcement is contrary to international public policy.”

2129 : Art.1504 of FRENCH CODE OF CIVIL PROCEDURE provides that “The action for setting aside
is available against arbitral awards rendered in France in international arbitration, on the grounds
of Art. 1502. No recourse is available against court orders granting exequatur of such awards.
However, the setting aside procedure, within the limits of the case before the court, entails ipso
jure recourse against the order of the enforcement court or termination of the action before it.”

2130 : Article 1506: “Unless the parties have agreed otherwise, and subject to the provisions of the
present Title, the following Articles shall apply to international arbitration: (1)1446, 1447, 1448
(paragraphs 1 and 2) and 1449, regarding the arbitration agreement; (2)1452 through 1458 and
1460 regarding the constitution of the arbitraltribunal and the procedure governing application
to the judge acting in support of the arbitration; (3)1462, 1463 (paragraph 2), 1464 (paragraph
3), 1465 through 1470 and 1472 regarding arbitral proceedings; (4)1479, 1481, 1482, 1484
(paragraphs 1 and 2), 1485 (paragraphs 1 and 2) and 1486 regarding arbitral awards; (5)1502
(paragraphs 1 and 2) and 1503 regarding means of recourse other than appeals or actions to set
aside.”

3£31 : Audley Sheppard, Interim ILA Report on Public Policy as a Bar to Enforcement of International
Arbitration Awards, Arbitration International, vol. 19, No. 2 (2003), P 225.

3232 : 508 F.2d 969 (2d. CiY. 1974).
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FIRRAK T AZAHEFIET » RAKTANGAESER A
bR FIOverseas/y FI R TIE — P HIET - 3
IRl (Lloyd F. MacMahon, J.) iEBEF]
REZAPEANET P THGREIEIT - Overseas AFIA
Mk » LI A 2 5K E3Ri%RBE (Joseph J.
Smith) gt} B3R - M ERBATEL PR B
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AR TR AR FIR » FEER[EOverseas/A F]
HERK - 5B KRR - (S
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B HEHERITEER RS BEb B HE
TERIERBIGEDI T - LIS BOR R
FETERE ST T M P HI T - 28 KGR EE
RepldEH © " EERARE “BI%T BORELSEE]

By AT BORBRHEEEESK - ARG EEET
HEL - AL BOR PR Ry R %
BIE A 2 998 e = B RF i B I 59 A A KUY
B o B —BUERNLEN AR Ry TR LR
HIRBIFRBUA BN AL BORIVEIRE 2 < 7 33
RSN > Overseas N AN “BIRECGR” 3Ral ks
FRENEBAY “AHLECRT - MRy LIRE R
MO IRBEZ - P EES - i - AR
NI U By PR B 2 B i Y IR
fi TBx - AR R EE IS CRERIART) BIK
e MR REEA (HFIAKT) AFBOR
DRI E A - EE R &I N A
HPORRUfERE - DU B A -

BEfRER AR BT AR Rk b R B A 3t
BORIER Ry “EBIEERP AT EET
BRI S (B EE - BIBEE2 e R G RIFEEME
T o7 SRR ¢ B TIEBE IR IR E
AR IEFE 2B LU 25 E - JREIE: 1+
TR P 1 B A B 1 i B iR B
XENRIURE" 7 h 8 I R A S R R
IR o SSH A LN R e 1R 5 [ o - I
= LB —H AR - ZAIREE 19274
(HAIAK) FANRRRER © AR
FIRAAT MR B A BT 5 1T - B SRR PRy
P51 ] A B vk B S P A MBA R T 1T B

£33 : The Second Circuit also pointed out that:

“In correlating “national” policy with “public” policy

of the United States, the appellant quite clearly misses the mark. To comprehend the public policy

defense as a parochial device that protects national political interests would seriously weaken the

utility of the Convention. This provision was not provided to place the vagaries of international

politics according to the rubric of public policy. ”
2234 : United Nations, UNCITRAL Secretariat, Guide on the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, (2016) UNITED NATIONS COMMISSION ON

INTERNATIONAL TRADE LAW, p241.

3235 : Cour de Justice (1st Section) of the Canton Geneva, Sep. 17, 1976.
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B8 e 38 S B2 L B s B R ~

NS
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# ANRATRELIE BOE R A L EOR Ry K8 -
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T ERENEFRITINEMP AT - 55—T7
A BRI BB E R A SRR
T BN EREERANEY - K RiEbe B BIRE A
HBERAPURE - M TR R R - B
fFDalmia Dairy Industries v National Bank of
Pakistan—%H1 » 383 — AR AR HIRYICC
AT - B FI BRI EE T E R A
IR IE TR - & AR R Y A
Koo ME AR - PikRZ oy S E R T ST
HIAFLBOR - HArFF B HE - SR —RE
LR M HEE I B RO ERA T » IRBBCE AR H
B (EE AT A E EEE S SN - 2T RIARY
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By » A AR - A AE#E S F

TEEEM IR AIRE - SEREERE KRR BITA  fEthE R - ARREIEE AR - 02

EGHRY - BHERY o HR - #ed R - Bl B AT
3236 : “The extent of the exception of Swiss public order is more restrictive in respect of the

recognition and enforcement of foreign awards than in respect of the application of foreign law
by Swiss Courts. Accordingly, as far as the procedure is concerned, this limitation means that an
irregularity in the procedure does not necessarily entail the refusal of enforcement of the foreign
arbitral award, even if such an irregularity would imply the setting aside of an award made in
Switzerland. There must be a violation of fundamental principles of the Swiss legal order, hurting
intolerably the feeling of justice---This exception of public order should not be twisted in order
to avoid application of international conventions which are signed by Switzerland and which
form part of Swiss law. This would ultimately lead to the exclusion of application of Swiss law.
In the final analysis, it should not lead to a violation of a Convention, the purpose of which is
precisely to recognize the existence of different legal systems and to coordinate them.”

3237 : United Nations, UNCITRAL Secretariat ,Guide on the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, (2016) UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW, p243.

3£38 : Dalmia Dairy Industries v National Bank of Pakistan [1978] 2 Lloyd's Rep. 223.
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Seriki, H. (2000) 9. pp.202-203.

For example, Article V of the New York Convention.

3245
3146

. Article V(2)(b) of the New York Convention.

: Article V(1) (e) of the New York Convention.

2347 : Article V(2)(b) of the New York Convention.

3£48 ! Article V of the New York Convention.

2£49 : Born, Gary B. International Commercial Arbitration: Commentary and Materials, 219 edn (Kluwer

Law International, (2001), p568.

! United Nations, UNCITRAL Secretariat ,Guide on the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, (2016) UNITED NATIONS COMMISSION ON

INTERNATIONAL TRADE LAW, p243.
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3163 : Article V of the New York Convention.

3164
365

: Article V(1)(e), (2)(b) of the New York Convention.
: Article V(2)(b) of the New York Convention.
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